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Warning on Scope and Language

• Cannot cover every group or issue in 50 
minutes

• Need to use language to discuss issues – do 
not intend to alienate or offend
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Introductory Scenarios

4



Scenario #1

• A city imposes a curfew to stop looting.
• A group of heavily armed individuals violate 

the curfew.

• What should the city’s proper response be?
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Scenario #2

• A 22-year-old woman goes to a party with her 
sister and becomes severely intoxicated

• A man then sexually assaults the woman while 
she is unconscious

• What should happen to the man?
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Scenario #3
• 2 officers in a squad car responds to report of a 

“female screaming”
• As they are reporting all clear, a woman approaches 

the driver’s side, startling them
• Both officers draw guns. The passenger fires one 

shot, killing the woman
• Both officers say they feared an ambush, and the 

passenger said he was protecting his partner

• What should happen to the police officer?
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Missouri Rules Against Bias, 
Prejudice and Harassment
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Missouri Rule 4-8.4(g)
It is professional misconduct for a lawyer to: . . . 
(g) manifest by words or conduct, in representing a client, bias or 
prejudice, or engage in harassment, including but not limited to bias, 
prejudice, or harassment based upon race, sex, gender, gender 
identity, religion, national origin, ethnicity, disability, age, sexual 
orientation, or marital status. This Rule 4-8.4(g) does not preclude 
legitimate advocacy when race, sex, gender, gender identity, religion, 
national origin, ethnicity, disability, age, sexual orientation, marital 
status, or other similar factors, are issues. This paragraph does not 
limit the ability of a lawyer to accept, decline, or withdraw from a 
representation in accordance with Rule 4-1.16.
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Missouri Rule 18.01
• All court employees shall perform court duties 

without manifesting bias or prejudice or engaging in 
harassment. 

• Court employees shall not, in the performance of 
court duties, by words or conduct, manifest bias or 
prejudice, or engage in harassment, including but not 
limited to bias, prejudice, or harassment based upon 
sex, gender, gender identity, religion, national origin, 
ethnicity, disability, age, sexual orientation, or martial 
status.
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Missouri Rule 15.05(a)(2)

[E]ach lawyer shall complete and report, during each 
reporting year, a total of at least 15 credit hours of accredited 
programs, seminars, and activities. For each reporting year: 

1) at least three of the total 15 credit hours must be devoted 
exclusively to accredited ethics programs . . . ; and

2) at least one of the three ethics credit hours required under 
Rule 15.05(a)(1) must be devoted exclusively to explicit or 
implicit bias, diversity, inclusion, or cultural competency. 
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Missouri Rule 15.01.10

• Programs, seminars, and activities in the area of 
explicit or implicit bias, diversity, inclusion, and 
cultural competency shall focus on issues in the 
legal profession and in the practice of law. 

• Such programs, seminars, and activities shall not 
include the substantive law of illegal 
discrimination except to the extent that the 
topics set forth above are directly and 
substantially discussed in relationship with such 
topics.
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Explicit Bias and Prejudice
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Charlottesville 2017



Implicit Bias
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Stereotypes
• Us versus Them mentality

• Can be about a person’s race, gender, social 
economic status, body weight, ethnicity, etc.

• Can be good or bad, justified or unjustified 

• Even “lawyer” can be a stereotype that invokes a 
certain bias 
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Example – Irish

• Poet
• Drunk and disorderly
• Quarrelsome
• Rarely dabbling in counterfeit money, breaking into houses or 

swindling
• Women were “reckless breeders”

• “What you always have to remember with the Irish is they get 
mean. Virtually every Irish I've known gets mean when he 
drinks.” – President Richard Nixon
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Implicit Bias
• When we have attitudes towards people or 

associate stereotypes with them without our 
conscious knowledge

• Can be positive or negative
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British Media Treatment of Meghan 
Markle and Kate Middleton
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Differing Treatment of 
Protestors in Michigan
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Presumption Against Bias

• Sampling of 600 US residents in 2015 

• 85% believed they were less biased than average 
Americans

• 1 person believed he/she was more biased than 
average
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“Bias Blind Spot”
• Easily identify when others are perpetuating 

stereotypes 

• Struggle to recognize the same biases in 
ourselves
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Implicit Association Test (IAT)

• Measures time differences between schema-
consistent pairings and schema-inconsistent pairings 
of concepts represented by words or pictures

Project Implicit at Harvard University
www.implicit.Harvard.edu
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http://www.implicit.harvard.edu/


IAT Categories
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 Asian 
Weight 
 Gender-Career
 Disability
 Sexuality
 Skin-tone
 Age
 Religion
 Presidents
 Arab-Muslim
 Race
 Gender-Science
Weapons

*
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”Written in Black & White” (2014)
• Study in the legal profession conducted in 2014

– 60 law firm partners at 22 firms were given identical 
memos to review

• 37 men, 23 women
• 39 Caucasian and 21 racial/ethnic minorities

– All memos had the same author “Thomas Meyer,” a third-
year associate from NYU Law School

• 30 partners were told the memo was written by an African 
American associate 

• 30 partners were told the memo was written by a Caucasian 
associate

Memo written by NYU Law School 3rd year students
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Scoring of Memo

“Caucasian”
4.1/5.0

“Generally a good writer but 
needs to work on . . .” 

“has potential”

“good analytical skills”

“African American”
3.2/5.0

“needs lots of work”

“can’t believe he went to NYU”

“average at best” 
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Spelling or grammar 
errors (of 7)

Technical writing errors 
(of 6)

Errors of fact (of 5)

Formatting 
edits/comments

“Caucasian” 

2.9

4.1

3.2

11

“African-American”

5.8

4.9

3.9

29
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41% more errors found in “African American” 
associate’s memo



Distinction by Partner

• No significant correlation between 
race/ethnicity or gender and patterns above

• Female partners generally found more errors 
and wrote longer narratives
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Suggestions
• Have some associate work blind-graded (and assess how 

blind grading changes evaluations)

• Implement implicit bias training for all evaluators

• If offering writing assistance, offer to everyone to avoid 
reinforcing bias

https://nextions.com/wp-content/uploads/2017/05/written-in-
black-and-white-yellow-paper-series.pdf
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https://nextions.com/wp-content/uploads/2017/05/written-in-black-and-white-yellow-paper-series.pdf


Implicit Bias in the Courtroom
UCLA Law Review (2012)

Stages of a criminal trial where implicit bias can 
have an impact

1. Reporting of crime by witness/victim
2. Charging decision by prosecutor
3. Bail determination by judge
4. Acceptance of plea by defendant
5. Management of trial proceedings by judge
6. Determination of guilt by jury
7. Sentencing of defendant if guilty
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Bias in Everyday Work Interactions
1. “Prove it again” – group required to do more to prove competency (In 

one study, “Jamal” needed 8 more years’ experience to be as qualified as 
“Greg”)

2. “Tightrope” – narrower range of behaviors accepted

3. “Maternal Wall” – commitment and competence of mothers challenged, 
or criticized for being career focused

4. “Tug of War” – pitting of one disadvantaged group against another, often 
based on different strategies for assimilation

Important to recognize when these forms of bias arise and address them accordingly
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Reducing Effect of Implicit Bias

• Avoid common pitfalls in evaluations
• Eliminate artificial advantages
• Become self-aware of the implicit bias 
• Be motivated to change
• Think about stereotyped groups as 

individuals 
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Tools for Reducing Effect of Implicit Bias

• Orchestra auditions
– Skills-based assessments with no individual 

information attached 
• Model pioneered by a start-up called GapJumpers

• Commit to total inclusion
– Including in relationships with co-workers, 

performance evaluations, and advancement 
opportunities 
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Scenarios Revisited
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Scenario #1 – Curfew Violators

• Trump and his advisors visiting the “President’s 
Church” for photo op
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Scenario #2 – Sexual Assault on 
Unconscious Woman

• State v. Brock Turner
– Guilty of 3 felonies including assault with intent to rape 

and sexually penetrating an unconscious woman with a 
foreign object

– 6-month sentence (served 3 months) plus 3 years 
probation
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Scenario #3
• Scenario #3B – Mohamed Noor convicted of 

shooting Justine Damond in 2017
– 12.5 year sentence
– $20M settlement paid
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Diversity
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Position % LGBTQ % with Disability

All Lawyers 
(at reporting firms)

2.86 0.53

Partner 2.11 0.52

Associate 3.80 0.46

Other Lawyers 2.86 N/a



How Does the Legal Profession 
Measure Up?
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Profession Percent African-
Americans Percent Asian Percent Hispanic or 

Latino
Total Percent 

Racially Diverse

Physicians/Surgeons
7.2 18.1 5.2 30.5

Accountants 9.7 12.0 6.8 28.5

Electrical Engineers 3.5 16.6 6.7 26.8

Financial Managers 8.6 5.7 10.3 24.6

Mechanical Engineers
6.3 12.3 4.9 23.5

Chemists 4.0 9.2 9.4 22.6

Psychologists 6.0 3.9 6.3 16.2

Architects 1.3 6.2 8.2 15.7

Attorneys 4.4 4.3 4.0 12.7

CEOs 3.7 4.2 4.7 12.6

(Bureau of Legal Statistics 2012 &
Center for Legal Inclusiveness)



What Is Diversity
• Race
• Sexuality
• Culture
• Values
• Religion
• Gender
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Why Is Diversity Important?

• Diverse perspectives  avoid “groupthink”
– Different talents, skills, experiences

• Reflect communities being represented
• Increased talent pool
• Inclusivity can lead to better performance by 

employees
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“Walking Out the Door” Study

>50%    of law students are women
45%      of entering associates are women (for 
last several decades)
30%      of non-equity partners are women
20%      of equity partners are women
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“Walking Out the Door”

• Overlooked for advancement
• Denied salary increase/bonus
• Denied equal access to business development
• Perceived as less committed to careers
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Unintended Gender Impacts
• Conflating long hours with passion and dedication

– Women handle more childcare and family responsibilities

• Women asked to do more administrative tasks
• Women presumed to be court reporters, staff, non-

professionals, etc. (58% women attorneys of color versus 
7% white men)

• Women don’t get top opportunities – and receive less 
performance-based feedback

• Women do not self-promote as much as men . . . And do 
so in different ways
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Promotion by Firm

90% of men     believed their firms were “active 
advocates of gender diversity”
62% of women agree

75% of men     thought managing partners at 
firms promoted women into leadership
55% of women agreed
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Sponsorship

• Sponsor = Advocate who has power and 
influence

• Advance protégé’s career 
– Opportunities for development and support
– Sponsor risks reputation for the advancement of 

the protégé 
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“Intel Rule” – Announced November 2019
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Mansfield Rule 
• Adopted by 100+ major law firms
• Goal: increase representation of diverse lawyers in 

leadership 
– Women
– LGBT+ lawyers
– Lawyers with disabilities
– Racial/ethnic minority lawyers

Mansfield Certification:
• Consider at least 50% historically underrepresented 

lawyers for 70% or more of firm leadership roles

64



The “Move the Needle” Fund
• Collaborative effort by five founding law firms

– Eversheds
– Goodwin (Proctor)
– Nixon Peabody
– Orrick
– Stoel Rives

• Investing more than $5 million in diversity efforts over five 
years

• Aggressive, measurable diversity goals 
• Public reports of progress 
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“Treat Everyone Equally”
• 50-50 bathroom space – but women spend 2.3 times 

longer in bathroom on average
• Bus routes and snow clearance patterns favor men, not 

women
• Maternity/paternity leave impedes progress and 

promotions

• Use of Braille
• Everyone must walk same distance
• Use same communications/encouragement for everyone
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Improving Diversity - Organization
1. Set diversity goals and track progress

– Include lawyers, professional staff, external vendors, 
businesses and firms that are minority or women owned 
entities

2. Hire diverse attorneys at the associate level 
3. Expand scope of reach for recruiting 
4. Invest in diverse attorneys
5. Celebrate differences 
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Improving Diversity - Individual
1. Be aware of (and honest about) biases
2. Show respect and support – and accept 

correction
3. Champion and invest in those otherwise 

excluded from success
4. Leave your silo, lean into spaces of discomfort
5. Socialize with diverse colleagues
6. Challenge assumptions (ask for data)
7. Be an “up-stander” not a “by-stander”
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“All Lives Matter”

• “Black Lives Matter” too, not “Only Black Lives 
Matter”

• More information at https://www.vox.com/2016/7/11/12136140/black-
all-lives-matter
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Additional Resources
• Seek out resources regarding implicit bias/diversity

– Scientific literature
– Take an IAT test

• Identify and consciously acknowledge differences
– Appreciate group differences and multi-cultural viewpoints
– Make egalitarianism the norm 

• Anti-racism resources – https://bit.ly/2MquiKY

CLE credits available for this presentation:  
Approved for MO Diversity and Implicit Bias Ethics 1.0
SHRM 20-EFD4U               HRCI – 524787
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https://bit.ly/2MquiKY


Downey Law Group LLC
(314) 961-6644

(844) 961-6644 toll free
info@DowneyLawGroup.com

Thank You
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